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EN BANC

BARNES, J., FOR THE COURT:

1. The gppellant’s motion for rehearing is denied and the appellee’s mation to modify opinion is
granted. The origind opinion is withdrawn and this opinion is subgtituted therefor.
12. In November 1998, Rodney McBride pled guilty in Lee County Circuit Court for possession of

cocaine with intent to didtribute within the proximity of a school. Over five years later, McBride filed a



motion for post-conviction collatera relief which was denied on the merits by the circuit court. McBride
appedls to this Court contending that he is incarcerated under anillegd sentence and was denied effective
assigtance of counsd. Finding no error, we affirm.
STATEMENT OF FACTS

113. Rodney McBride was arrested and charged with possession of cocaine with intent to distribute
within the proximity of King Intermediate School. On November 4, 1998, McBride pled guilty and was
sentenced by the Circuit Court of Lee County “to atermof twenty (20) yearsinthe Miss s3 ppi Department
of Corrections’ and “ placed inthe Intensve SupervisonProgram/HouseArrest Program, per Section (47-
5-1001 through 47-5-1015) of the Mississippi Code,” with the court “retain[ing] jurisdictionfor aperiod
of one (1) year per Missssippi Code Section 47-7-47 .. ..” The sentence was expresdy conditioned on
McBride s agreeing and complying with al conditions outlined in the Intengve Supervison Agreement as
provided by the Mississppi Department of Corrections (MDOC). The order specified that if McBride
faled successtully to complete the Intensve Supervison Program (1SP), MDOC was authorized, without
further order of the court, to place him inwhatever facility MDOC deemed appropriate “to completesad
sentence.” However, if McBride completed ISP, MDOC was to notify the court which would have the
option of placing McBride on supervised probation “for the remainder of his sentence. . . .”

14. Onduly 9, 1999, McBridereceived arule violaionreport for testing pogtive for cocaine. MDOC
subsequently placed McBride at the Sate penitentiary at Parchman to serve the remainder of his twenty-
year sentence. In 2002, McBride petitioned the Circuit Court of Sunflower County for awrit of habeas
corpus or, inthe dternative, amotionto show cause, daming that MDOC was illegdly detaining him over
the one-year ISP. The circuit court dismissed the petition with prgudice, and this Court affirmed in

McBride v. Sparkman, 860 So. 2d 1237 (Miss. Ct. App. 2003). In the course of the opinion, this Court



concluded that *[tjhe M DOC amply changed hisstatus as a prisoner by revoking hmfrom | SP and placing
himinan MDOC fadility to serve the remainder of his sentence. The sentencing order states that
McBride's sentence was twenty years, not one year.” McBride, 860 So. 2d at 1240 (19) (emphasis
added).
5. Shortly theresfter, McBride filed amotionfor post-conviction collaterd relief in the Circuit Court
of Lee County, Missssippi, dleging that the 1998 sentence wasillegd, that he had been denied effective
assistance of counsd, and that his plea had not been knowingly made as he was never advised that the
twenty-year sentencewould be imposed for any ISP violation. McBride asked the court to “releag €] him
from hisillegd and expired sentence.” On February 17, 2004, the circuit court denied the petition, finding
that both the plea proceeding and sentencing order made clear that M cBride had to complete the one-year
period of house arrest and that if he did not, he would be removed fromthe program and placed in prison
to serve the twenty year sentence. Asto ineffective assstance of counsd, the court found that McBride's
counsel had “ negotiate]d] avery good ded” for imand had McBride complied withthe conditions of ISP,
he would not be in prison today. From this order, McBride takes the instant appedl.
STANDARD OF REVIEW
T6. Our standard for reviewing a trid court's denid of post-conviction relief iswell settled: this court
will not disturb the trid court's factud findings unless they are found to be clearly erroneous, however, we
review questions of law de novo. Twilliev. State, 892 So. 2d 187, 188 (1/6) (Miss. 2004); Townsend
v. State, 892 So. 2d 282, 283 (13) (Miss. Ct. App. 2004).
ANALYSS
17. Recognizing that section 99-39-5 of the Mississippi Code generaly bars a motion for post-

conviction rdlief filed more than three years after entry of judgment on aplea of guilty, McBride contends



that hismation, filed more than five years after judgment on his pleg, isexcepted fromthe time bar because
his sentence has expired and his fundamental congtitutiona rights have been violated. It is therefore
necessary that the Court first consider the meritsof McBride' sdamsfor the purposeof determiningwhether
or not he is bound by the procedural bar. We address McBride' s contentions in turn.
I. WHETHER McBRIDE IS SERVING AN EXPIRED SENTENCE.

118. Section 99-39-5(2) of the Missssippi Code excludes from the time bar “those casesin which the
prisoner clams that his sentence has expired . . . .” McBride' smotion for post-conviction relief asked the
court to “releag €] him from hisillegd and expired sentence.” The Circuit Court of Lee County correctly
determined, as had the Circuit Court of Sunflower County and this Court,* that McBride had been
sentenced to a term of twenty years. The sentencing order expresdy provided “that the defendant [ig]
sentenced to aterm of twenty (20) yearsinthe Missssppi Department of Corrections.”  Although the trid
court retainedjurisdictionfor one year pursuant to section47-7-47 of the Missssppi Code, thetwenty-year
sentencewasnot “ deferred,” “ suspended,” or “waived,” asargued by M cBride. Moreover, thecircuit court
correctly determined that the sentencing order and plea proceeding made clear that McBride's falure to
complete | SPwould result inhis being placed in prison to serve the remainder of histwenty-year sentence.

His continued indstence that his sentence has expired is Imply without merit.

McBride s Lee County motion was not barred as a successive motion for post-conviction relief
under section99-39-23(6) of the Mississppi Code as his previous case, filed in Sunflower County, sought
section 47-5-807 judicid review of a decison rendered pursuant to MDOC's adminigtrative review
procedure. See McBride, 860 So. 2d at 1239-41 (114, 10). In Lewisv. Sate, 761 So. 2d 922 (Miss.
Ct. App. 2000), this Court recognized that matters relaing to an inmate’ s terms of confinement, induding
remova from the house arrest program, are properly reviewed pursuant to adminidrative review
proceduresrather thanamotionfor post-convictionrdief. Id. at 923-24 (115-6). AsMcBride sfirst case
did not involve a motion for post-conviction relief, the instant case does not involve a successve motion.
Further, dthough the same factual issue as to an expired sentence was raised in the previous case, the
doctrine of res judicata as contained in section 99-39-21 does not apply as the previous case was not a
“tria” or “direct apped.” Accordingly, we review, and again reject, the merits of McBride's contention.
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1. WHETHERMcBRIDE SFUNDAMENTAL CONSTITUTIONAL RIGHTSHAVE

BEEN VIOLATED.
T9. Moations for post-conviction relief filed after expiration of the three-year period are time- barred,
unless the dam fdls within one of the statutory exceptions. However, “[€]rrors affecting fundamental
conditutiond rights may be excepted from procedurad bars which would otherwise prohibit their
congderaion.” Bevill v. State, 669 So. 2d 14, 17 (Miss. 1996) (ating Luckett v. State, 582 So. 2d 428
(Miss. 1991); Smith v. Sate, 477 So. 2d 191 (Miss. 1985)).

A. WHETHER McBRIDE RECEIVED AN ILLEGAL SENTENCE.
910. “Theright to be free from an illegd sentenceis afundamenta right.” Alexander v. State, 879 So.
2d 512, 514 (19) (Miss. Ct. App. 2004). Accordingly, procedura bars of the Post Conviction Collaterd
Rdief Act do not prohibit congderation of aclam of illegd sentencing. 1d.; Gravesv. State, 822 So. 2d
1089, 1091 (118) (Miss. Ct. App. 2002). Intheingant case, McBride contends that his sentenceisillegd
inthat section47-5-1003 of the Missssippi Code prevents acourt from*“ requir[ing] an offender to complete
the intengve supervisonprogramas a condition of probation or post-convictionsupervison.” We need not
decide whether McBride s sentencing order violates this provision becausethat statutory bar did not exist
until July 1, 2000, well after the date of the 1998 sentencing order and the date the trial court would have
reviewed M cBride s sentence had he successfully completed | SP. See Moorev. State, 830 So. 2d 1274,
1276 (Miss. Ct. App. 2002) (noting that statutory bar was added by 2000 Miss. Laws ch. 622, § 1, eff.
July 1, 2000).
f11.  Section 99-19-1 of the Mississippi Code provides.

No gtatutory change of any law affecting acrime or itspunishment . . . shdl affect or defeat

the prosecution of any crime committed prior to itsenactment . . . and dl laws defining a

crime or prescribing its punishment . . . shal be continued in operation for the purpose of

providing punishment for crimes committed under them. . . notwithstanding amendatory or
repeding Sautes, unless otherwise specidly provided in such Satutes.



Miss. Code Ann. 8§ 99-19-1 (Rev. 2000). In Lampley v. State, 308 So. 2d 87 (Miss. 1975), the
Missssippi Supreme Court held that while the legidature can permit the trid court to resentence a defendant
for a milder sentence where such authorization is written into a new law, section 99-19-1 “expressy
provide[g] that the previous law will remain in effect for the purpose of providing punishment, unless
otherwise specidly provided in the new statute.” Lampley, 308 So. 2d at 90 (holding that where sentence
had become find, trid court was correct in refusang to resentence defendant). In the instant case, the
revigonto section 47-5-1003 relied uponby McBride did not become effective until over ayear and ahdf
after his sentencing. While the legidature could have required resentencing under the new provision, it did
not do so. McBride's sentence was not illegd at the time it was entered and did not become illega upon
the passage of the 2000 amendment to section 47-5-1003. His clam of incarceration under an illega
sentence is, thus, without merit.

B. WHETHERMCcBRIDERECEIVED INEFFECTIVEASSISTANCEOF COUNSEL.
112.  InBeuvill, the Missssippi Supreme Court stated that while:

[i]t is concelvable that under the facts of a particular case, this Court might find that a

lawyer’s performance was so deficient, and so prgudicia to the defendant that the

defendant’ sfundamentd congtitutiond rightswereviolated. However, this Court has never

held that merely raising adam of ineffective ass stance of counsd is sufficient to surmount

the procedura bar.
Bevill, 669 So. 2d at 17 (emphasisin origind).
113. Inthe ingant case, McBride contends that he was unrepresented during a portion of the plea
proceeding after his counsel was excused from the court room. The record reflects that following the trid
court’ s acceptance of McBride spleaof guilty, his counsd, Wayne Houd ey, asked to approachthe bench;

another attorney, Brian Neely, present for the plea proceedings represented that he knew the defendant

and volunteered to “ cover for” Mr. Houd eywho wasthenexcused fromthe court room. While occurrences



of thistype are unusud, we do not find that McBride was prejudiced under the specific facts of this case?

14. In Foster v. State, 781 So. 2d 155 (Miss. Ct. App. 2000), this court concluded that the
defendant’ s representation at his guilty plea hearing by counsd other than his counsdl of record did not
violatethe defendant’ s fundamental congtitutiond rights where his petition to enter a pleaof guilty had been
signed by the defendant and his counsd of record. Foster, 781 So. 2d at 156, 158 (112, 8). Intheindant
case, McBride' s petition to plead guilty is not a part of the record. However, prior to Mr. Houdey's
departure from the courtroom, McBride had pled guilty to the charge, the State had recommended that
McBride “recelve a sentence of 20 years and be placed in the Intensve Supervised Probation program,”
McBride represented that he understood the State’ srecommendation, acknowledged that it was no different
thanwhat hisattorney advised himthe State would recommend, and acknowledged his satisfactionwithMr.
Houdey’ s representation. Mr. Houdey acknowledged that he had advised McBride of the consequence
of hisplea and confirmed his bdlief that McBride understood his advice and was making aknowing and
voluntary plea. The only matter remaining to be completed after Mr. Houdey’ s departure was the forma
sentencing, whichwasinful accord withthe hearing up to that point. Theonly issueraised by the court after
Mr. Houdey’ s departure was the trid judge's decison to retain jurisdiction pursuant to section 47-7-47.
Wefal to see how McBridewas prejudiced by this retention. Had M cBride completed the | SP, the court’ s

retention of jurisdictionwould possibly have resulted in his being placed on probation for the remainder of

2In order to establish an ineffective assistance of counsd daim, a defendant must satisfy the two-
prong test enumerated in Srickland v. Washington, 466 U.S. 668, 687 (1984), and adopted by the
Missssppi Supreme Court inStringer v. Sate, 454 So. 2d 468, 476-77 (Miss.1984). Under Strickland,
the defendant must not only show performance of counsel was so deficient “that counsel was not functioning
asthe ‘counsd’ guaranteed the defendant by the Sixth Amendment,” but also thet the deficent performance
“prejudiced the defense’ so “ as to deprive the defendant of afair trid .. ..” 466 U.S. at 687.



hissentence. Further, Mr. Nedly had represented in open court that he knew McBride and volunteered to
“cover for” Mr. Houdey. McBride made no objection. Prior to McBride' s sentencing, Mr. Negly again
affirmed that he was “standing in” for Mr. Houdey. Again, McBride madeno objection. The record thus
reflectsthat M cBride was represented by either Mr. Houdey or Mr. Nedly, during dl parts of the pleaand
sentencing hearing; nothing occurred following the departure of Mr. Houdey which would have been
uniquely within hisknowledge so asto make Mr. Neely’ s representation inadequate. McBride suffered no
violation of afundamenta conditutiond right.

115. AsMcBride hasfailed to prove any exceptionto the section 99-39-5 time bar, we find his motion
for post-conviction collatera relief both procedurdly barred and without merit.

116. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY DENYING POST-
CONVICTION RELIEFISAFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSED TO

LEE COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS,
AND ISHEE, JJ., CONCUR.



